Brigham Young University Law School

BYU Law Digital Commons
Utah Supreme Court Briefs (1965 –)
1970

Raymond Mallory v. Charles W. Taggart, Zions First National Bank,
Louis M. Haynie, And Henry D. Moyle, Jr. : Respondent's Brief

Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_sc2

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machinegenerated OCR, may contain errors.Louis M. Haynie and Henry D. Moyle, Jr; Attorneys for
Respondents
Recommended Citation
Brief of Respondent, Mallory v. Taggart, No. 11919 (1970).
https://digitalcommons.law.byu.edu/uofu_sc2/5013

This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been
accepted for inclusion in Utah Supreme Court Briefs (1965 –) by an authorized administrator of BYU Law Digital
Commons. For more information, please contact hunterlawlibrary@byu.edu.

IN THE SUPREME COURT
OF THE
STATE OF UTAH
RAYMOND MALLORY,
Plaintiff and Appellant

vs.

Case No.

CHARLES W. TAGGART,
ZIONS FIRST NATIONAL
BANK, LOUIS M. HAYNIE,
and HENRY D. MOYLE, JR.,
Defendants and Responcltmts

11919

RESPONDENT'S BRIEF

Appeal from the Judgment of the
Third District Court In and For
Salt Lake County, Utah
The Honorable Stewart M. Hanson, Jwjge
LOUIS M. HAYNIE and
HENRY D. MOYLE, JR.
840 Kennecott Building
Salt Lake City, Utah
Attorneys for

DWIGHT L. KING
2121 South State Street
Salt Lake City, Utah

.

f I L ED

Attorney for Plaintiff and AppeUa

MAR 2 31970

c1..... su,,,.._. eo;,.··uw,-

TABLE OF CONTENTS
Page
STATEMENT OF THE NATURE OF THE CASE ________ 1
DISPOSITION IN IJOWER COURT--------------------------------

1

RELIEF SOUGHT ON APPEAL------------------------------------

2

STATEMENT OF FACTS ------------------------------------------------

2

ARGUMENT ------------------------------------------------------------------------

4

POINT I.
IT IS UNDISPUTED THAT THE PAYMENT OF THE PURCHASE PRICE OF
PLAINTIFF'S STOCK WAS AND IS SECURED BY A LIEN ON CERTAIN OF
THE ACREAGE OF FALCONAERO ENTERPRISES, INC. --------------------------------------------------

4

POINT II.
THE COURT WAS CORRECT IN ITS DETERMINATION OF THE NUMBER OF
ACRES INVOLVED------------------------------------------------

5

POINT III.
THE COURT IS CORRECT IN ITS DETERMIN A'TION THAT NO INTEREST IS
DUE BETWEEN THE DATES OF DECEMBER 31, 1966 AND THE DATE OF
JUDGMENT--------------------------------------------------------------

5

POINT IV.
THE COURT WAS CORRECT IN ITS
CONCLUSION THAT THE PLAINTIFF
SOUGHT AND RECEIVED A MONEY
JUDGMENT --------------------------------------------------------------

6

CONCLUSION ----------------------------------------------------------------------

7

IN THE SUPREME COURT
OF THE
STATE OF UTAH
RAYMOND MALLORY,
P"laintiff and Appellant

vs.
CHARLES W. TAGGART,
ZIONS FIRST NATIONAL
BANK, LOUIS M. HAYNIE,
and HENRY D. MOYLE, JR.,

Case No.
11919

Defendants and Respondents

RESPONDENT'S BRIEF
STATEMENT OF THE NATURE OF THE CASE
Plaintiff Mallory appealed on Judgment in his
favor contesting the amount thereof, interest thereon
and his lien rights. Defendant contended at the trial
that Plaintiff should be required to exhaust his remedy in kind; however, Court refused to rule in favor
of Defendants as prayed.
DISPOSITION IN LOWER COURT
The Court granted Judgment against Charles
\V. Taggart in favor of Plaintiff for the sum of $12,631.25 plus costs. The lien rights which Plaintiff
claimed under Paragraph 2 of his prayer were actually created by Order of Court on October 17, 1968
pursuant to stipulation of counsel. Thereafter, on
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May 29, 1969 the Court filed a Memorandum Decision; Judgment was entel'ed on the 29th day of October, 1969 from which the Plain'tiff appealed.
RELIEF SOUGHT ON APPEAL
Plaintiff seeks to have the Court determine as
a matter of law that his judgment was inadequate;
that interest was due thel'eon and that he has certain
lien rights; the latter rlcspite the fact that they have
been granted.
STATEMENT OF FACT
Plaintiff and ow·1· some sixty-five others were
the owners of all of the outstanding capital stock of
Falconaero Enterprises, Inc., a Utah corporation
·which was dissolved on ot· about April 19, 1963. Most
of the shareholders sold their stock by executing an
agreement entitled Con tract To Sell C0rporate Stock
dated February 12, Hlf)2. (Exhibit P-9).
Plaintiff refused to sign said agreement but later signed a separate agreement on May 8, 1962 and
::m addendum thereto dated February 7, 1963 agreeing to sell his 140 shaYes. provided however, that the
said agreements specifically embrace certain terms
and covenants contained in the master agreement of
the other stockholders and incorporates the same by
reference. Subsequent to the sale of the said 140
shares, the Corporatjon (Falconaero Enterprises)
\Vas dissolved as provjdccl in the foreging agreement
Exhibit P-9 and the Defendant Taggart also in conformity with the agreement received a warranty deed
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from Falconaero Enterprises, Inc. executed by its
prior officers to the lands which were owned by said
Corporation. Taggart then executed a mortgage back
to the First Security Bank of Utah as Trustee for all
of the lands conveyed less the 240 acres which Mr.
Taggart received free and clear from the said mortgage (subject to a collateral security agreement with
E. W. Clyde also for 'the benefit of said stockholders)
in consideration for the downpayment. With every
annual payment Taggart was entitled to receive subsequent releases from the said mortgage at the rate
of one acre for each $2100.00 paid.
Paragraph 3 of the Contract To Sell Corporate
Stock warrants that Falconaero Enterprises, Inc.
was the own2r of 980 acres of land free and clear of
all liens and encumbrances. The amount due under
the contract is specifically pro-rated not only to the
stockholders who sold under that agreement but also
to Mr. Mallory under his contract, and addendum,
to reflect the amount of money due initially and due
annually in proportion to the actual acreage conveyed free and clear. At the trial it was stipulated that
there had been just less than 815 acres conveyed,
which entitles the sellers to 83.1633 per cent of the
gross amount of the contract. The warranty deed
conveying said lands and the mortgage back ( Exhibit P-10) describes all lands contained within Mountain View Addition, St. Albans, and Asbury Park according to their correct legal description as Lots and
Blocks. In fact the streets and allyways discussed at
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great length by Plaintiff in his brief are not convey.
ed or secured whatever.
There is no dispute as to the following facts:
(a) Plaintiff's contract was in the gross
sum of $76,000;
( b) the land conveyed free and clear of
liens and encumbrances was agreed to be 815
acres; the warranted acreage was 980; 815
acres is 83.1633 per cent of 980;
( c) 83.1633 per cent of $76,000 is $63,204.11;
( d) prior to trial Plaintiff received in
cash the sum of $50,572.86 from Defendant
Taggart leaving a balance due of $12,631.25.
ARGUMENT

POINT I
IT IS UNDISPUTED THAT THE PAYMENT OF
THE PURCHASE PRICE OF PLAINTIFF'S
STOCK WAS AND IS SECURED BY A LIEN
ON CERTAIN OF THE ACREAGE OF FALCONAERO ENTERPRISES, INC.

Reference to the file shows that on October 17,
1968 a Stipulation and Order was entered granting
to Plaintiff the remedy sought in his Complaint
establishing his prior right to the security of the
mortgage as prayed in his Complaint. In as much as
the other beneficiaries of 'the security instrument are
not privy to the proceedings, the order of the Court
in this matter cannot serve to establish or cut off
their rights. Accordingly the order of Court in regard
to protecting the Plaintiff in his security interest as
entered is as broad as possible.
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POINT II
THE COURT WAS CORRECT IN ITS DETERMINATION OF THE NUMBER OF ACRES INVOLVED.

All of the cases cited by Plaintiff in support of
his argument under Point II were actually in support
of another set of facts. The Court is referred to Exhibit P-9 (Contract To Sell Corporate Stock) from
which flowed the deed of conveyance now on record
with the office of the Salt Lake County Recorder.
All pertinent descriptions are contained in the real
estate mortgage (Exhibit P-10) which shows that the
land for which Plaintiff now seeks compensation has
never been conveyed much less covered by a title insurance policy. Paragraph IV of the same agreement
provides specifically that it is the Seller not the Buyer
whose obligation it is to clear titles to lands upon
which a cloud may exist (Exhibit P-9, Page 6, Lines
11, 12 and 13).

"Seller has a reasonable time to clear titles".
The entire tenor of the contract places this responsibility on Seller Mallory, not on the Buyer Taggart.
Had the Buyer cleared additional titles prior to
his bringing suit and insured the same, there would
be no argument as to the computation of the recovery.
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POINT III
THE COURT IS CORRECT IN ITS DETERMINATION THAT NO INTEREST IS DUE BETWEEN THE DATES OF DECEMBER 31 1966
'
AND THE DATE OF JUDGMENT

A reference to the Sales Agreement attached to
Plaintiff's Complaint Page 2 Lines 4-11 (prepared
by counsel for Plaintiff) provided specifically that
if the payments were not made when due then it was
mutually understood and agreed that the Buyer
would "tr an sfer set over and return to Seller 'the Seller's proportionate interest in the mortgage" and no
provision was made for the collection of the amount
due in cash. From December 31, 1966 on, Defendant
made repeated attempts to get Plaintiff to take
his proportionate share of land, and to select
the same, which Plaintiff wholly refused to do.
There was no agreement for the payment of money
but the remedy was specifically provided for in kind.
The Court made its determination that the judgment
was appropriate in cash in a sum certain on the date
of Judgment purposely excluding interest on that
premise. The case cited by Plaintiff, Young vs. Godbe,
has application only to the adding of interest if in
the discretion of 'the trial court interest should be add·
ed as a penalty. The Court made up such finding here.
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POINT IV
THE COURT WAS CORRECT IN I'TS CONCLUSION THAT THE PLAINTIFF SOUGHT AND
RECEIVED A MONEY JUDGMENT

Relief which Plaintiff seeks under his Point IV
was not pleaded. Actually the raising of this matter
on appeal is now improper and the failure is probably
jurisdictional. The Plaintiff sought and received a
money judgment. This matter was argued by Plaintiff's counsel on a motion for re-hearing and denied.
Court's refusal to entertain Plaintiff's request to
leave the matter in litigation open indefinitely was
based upon the sound discretion of the Court. Plaintiff had an obligation under his contract to clear
title to any lands, title of which was in dispute. Rather
than do so, he caused these proceeding to be brought
and now asks the Supreme Court to cure his own
folly.

CONCLUSION
Defendant Taggart respectifully requests that
the Court affirm the judgment.
Respectfully submitted,
LOUIS M. HAYNIE and
HENRY D. MOYLE, JR.
840 Kennecott Building
Salt Lake City, Utah
Attorneys for Defendants
and Respondents
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